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ohn F. Kennedy once described Washington
J as a town of northern charm and southern
efficiency; it has since become more northern
and more efficient.

The emergence of 24/7/52 legislating is one
of many ways in which modern American gov-
ernment has become much busier and more
businesslike than it used to be. While busyness
is a virtue in most of life, the men who found-
ed our nation would not have considered it
advantageous to government. They carefully
contrived a state that would be cumbersome
and inefficient at getting its act together, with
divided and contending powers both inside
Washington and between Washington and
the states, and a profusion of checks and bal-
ances throughout. They wanted government
to be robust and decisive in a limited sphere,
but also considered government a threat to
freedom and happiness, and worried it would
engross private society, property, commerce,
and culture. “Government,” said John Adams,
“turns every contingency into an excuse for
enhancing power in itself.”

Certainly today’s Supreme Court has strayed
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far from its original assignment. Not only does
it fail to enforce Constitutional limits on the
activities of government, it has joined Team
Big Government itself—becoming a super-leg-
islature that decides many controversial mat-
ters that the Constitution manifestly leaves to
the political branches, to the states, or to the
people. That the judicial confirmation process
has become so contentious and extended—and
now managed like election campaigns by sup-
porters and opponents—proves the critics’
point that the Court has become a third politi-
cal branch. When the justices stuck to legal
interpretation and enforcement, most nomi-
nation hearings were perfunctory and lasted
only a few days.

But at least we are having a debate on issues
of judicial performance. Thanks to the check-
and-balance of Presidential nomination and
senatorial confirmation of new judges and jus-
tices, critics have some prospect of nudging the
judiciary back toward its appointed rounds.
The confirmation battles, however, are also
a symptom of a broader and more important
development: Modern political practices have



left the Constitution in the dust in ways that
no one is debating, and few have even noticed.
Slowly and insensibly, James Madison’s
parchment barriers have been worn down.
Outside a few important strictures from the
Bill of Rights, the very notion of limited gov-
ernment—the bedrock of our Constitutional
order, brilliantly articulated for the ages in
The Federalist Papers—has
become little more than an
antiquarian curiosity.

GOVERNMENT
UNLIMITED

Let me offer two examples
of practices that are unques-
tionably un-Constitutional
yet are hardly questioned
at all. Neither even came up at Chief Justice
Roberts’s confirmation hearing. The first con-
cerns taxation.

The framers, regarding taxation as the
most politically sensitive of government pow-
ers, required that all bills for raising revenue
must originate in the people’s chamber, the
House of Representatives. This is the sort of
fussy procedural formality that is just a damn
nuisance when it comes to running a modern,
efficient government. Accordingly, twice in
recent years Congress has empowered agencies
to devise and collect taxes all on their own—
first the Federal Communications Commission
in 1996, and then the new Public Company
Accounting Oversight Board established by
the Sarbanes-Oxley Act in 2002. Both agen-
cies decide how much they want to spend, set
a tax that will generate the desired funds, and
increase the tax as needed to keep their busi-
ness plans on track.

The FCC tax, on long-distance telephone
calls, has grown from 3 percent to 11 percent,
and presently garners $6.5 billion a year. The
Commission spends this on computers for
schools and libraries, Internet connections for
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rural health clinics, and other worthy causes.
The Accounting Oversight Board raises its
entire operating budget with its own nation-
al tax levied on all publicly traded corpora-
tions of any size. The Board sets its budget
for the year ($103 million for 2004, then up
33 percent to $137 million in 2005), divides
that amount by the number of U.S. companies
weighted by their market
capitalizations, and sends
each company a bill.

Neither Congress nor
the President is in the loop
on any of this. Of course
Congress wrote the laws
that established these pro-
cedures, but Congress is
not supposed to be able to
excuse itself from its assigned Constitutional
duties—and none is more important than tak-
ing political responsibility for imposing taxes.
With the emergence of bureaucracies with
their own autonomous taxing-and-spending
authority, we have crossed a great Constitu-
tional Rubicon; it is an innovation in outside-
the-box, plug-and-play government that is
sure to replicate.

My second example concerns federalism.
Justice Louis Brandeis wrote in a famous
opinion that federalism fosters “laboratories
of democracy,” where policies can be tried
in individual states and their good or poor
results noted elsewhere. The growth of federal
power has shuttered many of those laborato-
ries. A federal government that can ban the
personal use of medical marijuana grown right
in your own backyard—which is plainly nei-
ther “interstate” nor “commerce” (yet the ban
was easily upheld by the Supreme Court last
term)—can do just about anything to blot out
local policy choices.

Even more striking are the new coast-to-
coast regimes being constructed by state offi-
cials like New York Attorney General Eliot
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Spitzer. He candidly admits that his mission is
the wholesale restructuring of entire industries
on a nationwide scale. The agreements he has
imposed on Merrill Lynch and other financial
services firms make detailed requirements of
how the firms are to be managed in the future.
This has created, thanks to collaboration with
officials in other states, new national regula-
tory programs established entirely outside the
legislative process and outside the public rule-
making procedures of regulatory agencies.
Instead, the deals are cut in lawyers’ offices.
The results are policy cartels with no exit for
any firm or customer, no policy competition or
experimentation, no federalism.

The emerging phenomenon is one of multi-
plying special-purpose national governments
operating in parallel with the official national
government and without any coterminous
political accountability. This has come to
pass because of the desuetude of several Con-
stitutional provisions, none more important
than the Compact Clause, which provides
that “no State shall, without the Consent of
Congress, enter into any Agreement...with
another State.” The requirement of Congres-
sional approval is unqualified and it is fun-
damental. For a gang of states to go off on
their own and set up independent governing
regimes is, politically, a form of partial seces-
sion. Yet this protection has lapsed through
judicial neglect.

Here the big innovation was the 1998 settle-
ment agreement among most of the states and
the leading tobacco companies. The agreement
established a national regime for the market-
ing of tobacco products, including a de facto
national excise tax on cigarettes designed to
raise $246 billion over 25 years, a range of
spending programs funded by the revenues,
entry controls to limit competition from new
manufacturers, and a host of other regula-
tory requirements. The states have become so
addicted to the tobacco revenue windfall that
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the decline in cigarette smoking is now a seri-
ous fiscal worry.

The tobacco program was followed by the
Spitzer-led initiatives for regulating investment
firms. The pharmaceutical industry—already
heavily regulated by the official federal gov-
ernment—is next. Attorney General activists
are already closely coordinating a variety of
cases in courts across the nation.

WHO’LL FIGHT FOR THE
CONSTITUTIONAL ORDER?

My examples may seem arcane and tedious
compared to abortion, religious displays in
public places, detainment of suspected ter-
rorists, and other hot issues now at the cen-
ter of our Constitutional arguments. And
that is exactly my point. The Constitution’s
own purposes, provisions, and architecture
of government no longer attract our interest
or give us much pause when they stand in the
way of doing something that sounds good or
is backed by an influential constituency. It is
now invoked mostly in opportunistic ways to
bulk up arguments about policies we support
or oppose for other reasons.

In the Republic’s early days, Presidents used
their veto power almost exclusively to strike
down bills they regarded as violating the
Constitution, not those they disagreed with
on policy grounds. But in modern times the
original practice has been turned completely
on its head. In recent decades, Presidents have
routinely—about once a month on average—
signed bills into law while announcing that
they regard some of their provisions as un-
Constitutional (before 19435, this strange pro-
cedure occurred only about once a decade).

Legislation these days is hundreds or
thousands of pages long, and the product of
months or years of negotiations among mem-
bers of Congress and administration officials
and their staffs and friends and foes among
the lobbyists and interest groups. So it seems



preposterous to suggest that the whole pro-
duction should be jettisoned at the last minute
because Congressman Jones slipped in an un-
Constitutional rider when no one was watch-
ing. The Constitution’s requirements are under
such continuous assault today, at so many dif-
ferent margins, that making a stand in any one
place and time has become quixotic.

The modern practice,
which may be described as
Constitutional agnosticism in
the political branches, is fun-
damentally different from the
earlier practice of Constitu-
tional contention. The Loui-
siana Purchase, the Jackson
Bank veto, FDR’s New Deal
legislation and court-packing
scheme, and Harry Truman’s
seizure of the steel industry
were all subjects of passionate, often sophisti-
cated Constitutional argument among politi-
cal leaders. For many decades now, Presidents,
senators, and congressmen have, for the most
part, simply washed their hands of Constitu-
tional issues—saying that those are matters for
the courts to decide.

This division of labor in Constitutional
interpretation is another instance of the stream-
lining of modern government. By removing
one bone of political contention, it generates a
much higher volume of legislation. By leaving
the sorting out of Constitutional issues to the
courts, the branch with the least democratic
sanction, it ensures that resistance to govern-
mental growth will be sporadic and anemic.

A telling illustration of the current practice
is the McCain-Feingold Campaign Finance
Reform Act of 2002—where a genuine First
Amendment debate seemed to be brewing
within and between the Bush administration
and the Congress, only to fizzle out. As a can-
didate, George W. Bush agreed that Presidents
have a duty to veto bills they regard as un-
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Constitutional, and said that he would veto the
then-gestating McCain-Feingold bill because
of its infringements on political speech. Then,
shortly after arriving at the White House, he
sent the Senate a statement urging that cam-
paign finance reforms should protect the rights
of “individuals to participate in democracy”
and “citizen groups to engage in issue advo-
cacy.” The statement added
that if the courts found any
provision of such a reform
to be un-Constitutional, the
entire law should fall.

But when McCain-
Feingold passed in 2002,
it contained even greater
restrictions on individual
speech and group issue-
advocacy than earlier ver-
sions of the bill, and lacked
any provision to invalidate the full law if parts
proved un-Constitutional. Whereupon Presi-
dent Bush, under intense political pressure fol-
lowing six years of Congressional deliberation
on the bill, signed it into law anyway—while
noting his “serious Constitutional concerns”
and his expectation that “the courts will
resolve these legitimate legal questions.”

When the law was challenged in court, how-
ever, the Department of Justice did not oppose
the speech-limiting provisions the President
said he objected to, but rather defended them
based on extrapolations of Supreme Court
precedents. With its way thus paved, the Court
agreed with “the Government” and held the
regulations to be Constitutional—noting for
good measure its own “proper deference to
Congress’s ability to weigh competing Consti-
tutional interests in an area in which it enjoys
particular expertise.”

GOVERNMENT BLOAT 1980 - 2005
Well, what difference does all of this make?
Why in the age of the Internet, globalization,
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and al-Qaeda should we attend fastidiously
to a document written more than two centu-
ries ago, in radically different circumstances,
that itself contains many artful fudges and
reflects many political compromises on issues
that long ago lost their salience? Here are three
reasons why we should be much more fastidi-
ous than we are.
First, the
political order is very old

American

and very successful, and
tolerable Constitutional
adherence has already seen
us through many epochs
and crises. Have you heard
the joke about the student
who went to the reference
librarian and asked for a
copy of the French Con- harm than good.’
stitution? “I’'m sorry,” the

librarian replied, “we don’t keep periodicals
here.” Ours is the oldest written Constitu-
tion, and our nation, for all of its problems
and shortcomings, has been an unprecedent-
ed success. For most of our 216 years, other
countries have been places of continuous
political upheaval and oppression, punctuat-
ed by periods of mass violence. Progress and
stability are cardinal virtues where political
systems are concerned; when you find your-
self in possession of them, hold fast to your
institutional inheritance.

Second, the principle of limited govern-
ment is not a bit less urgent today than it was
two centuries ago. It has now been 25 years
since Ronald Reagan arrived in Washington
announcing his intention to “check and reverse
the growth of government.” That quarter cen-
tury has been governed mainly by Republican
Presidents, and increasingly by Republican leg-
islatures, and even the one Democratic Presi-
dent declared that “the era of big government
is over.” Yet the federal government’s annual
domestic spending doubled during the period,
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from about $900 billion to about $1.8 trillion
(in 2000 dollars). Today the federal govern-
ment’s fiscal imbalance—the excess of project-
ed future expenditures over projected future
revenues—is close to $70 trillion. About $20
trillion of this enormous sum was tacked on
just in 2003, with the addition of a massive,
unfunded Medicare entitlement to prescription
drug benefits. Increasing
taxes to pay for our stand-
ing policy commitments
would move U.S. rates
to the levels prevailing in
today’s socialist European
nations.

In recent years, with the
Republicans in charge of
both houses of Congress,
domestic expenditures
(even excluding post-9/11
“homeland security” spending) have been
growing faster than during the previous two
decades of divided government, and the inci-
dence of pork-barrel projects has reached an
all-time high.

And the expenditure and debt figures
offered here seriously understate the extent
of recent government growth. That is because
they ignore the burst of regulations whose
costs are borne largely by the private sector.
As with domestic spending, off-budget regula-
tory growth has been particularly pronounced
in the recent years of unified Republican gov-
ernment. Examples include the institution of
national “corporate governance” and account-
ing regulation under the Sarbanes-Oxley Act,
national school testing requirements under the
No Child Left Behind Act, the Securities and
Exchange Commission’s issuance of a profu-
sion of new rules throughout the financial
services sector, the Department of Justice’s use
of aggressive new legal theories to prosecute
“economic crimes” and establish new forms
of federal crime, and the national regulatory



regimes established by state attorney general
litigation described earlier. In 2005, political
leaders of both parties proposed national price
controls for gasoline, heating oil and gas, and
pharmaceuticals. The bipartisan deregulation
movement of the late 1970s and *80s has been
supplanted by new, equally bipartisan enthu-
siasm for regulation.

These developments have
not come without resis-
tance, but the nature and
futility of that resistance is
highly instructive. With the
decline in Constitutional
adherence, political leaders
(mainly Republican) have
been searching for several
decades now for substitute,
sub-Constitutional devic-
es for curbing government growth. During
President Reagan’s first term, I participated in
lively White House debates where some pro-
moted a “starve the beast” strategy of contin-
uous tax reductions (reasoning that swelling
government deficits would produce pressure
for spending restraint), while others favored
a “serve the check” strategy of matching taxes
to current spending (on the theory that charg-
ing voters the full costs of government, rather
than bucking some of them to our grandchil-
dren through borrowing, would create a con-
stituency for spending control). Reagan came
down unhesitatingly for tax reductions, with
auspicious political and economic results that
made tax cutting the new mantra among all
practicing Republicans.

In the Congress, Senator Phil Gramm
devoted much of his public career to devising
budget rules that would oblige his colleagues
to make difficult spending choices they would
rather avoid. More recently, House Speaker
Newt Gingrich’s theme of an “opportunity
society” and President George W. Bush’s
theme of an “ownership society” have aimed

[t is a mistake to transfer the

sentiment to government. Limits
on government can be freedom-
enhancing, not only for individuals
but for government itself.

to popularize the personal benefits of shifting
insurance and subsidy programs from govern-
ment administration to private institutions
and markets. But these and other expedients
have had little durable effect. It seems that,
when accepted external constraints on govern-
ment action are abandoned, there is no solu-
tion within the political system to the problem
of government’s turning
“every contingency into an
excuse for enhancing power
in itself.”

modern be-all-you-can-be

DOING TOO MUCH,
BADLY

A third reason to be con-
cerned over the decline in
Constitutional discipline is
that it is plausibly related to
two of the most worrisome features of today’s
public sector—the nasty partisanship of our
politics and the objectively poor performance
of many government programs. A government
that is empowered to do just about anything
to or for anybody is one that it is very difficult
to be civil about. It is also unlikely to do many
things well.

Ronald Coase, who won the Nobel Prize
in 1991, puzzled over why so many studies of
government programs found that they were
ineffective or actually worsened the problems
they were supposed to ameliorate. He con-
cluded that “an important reason may be that
government at the present time is so large that
it has reached the stage of negative marginal
productivity, which means that any additional
function it takes on will probably result in
more harm than good.... If a federal program
were established to give financial assistance to
Boy Scouts to enable them to help old ladies
cross busy intersections, we could be sure that
not all the money would go to Boy Scouts, that
some of those they helped would be neither
old nor ladies, that part of the program would
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be devoted to preventing old ladies from cross-
ing busy intersections, and that many of them
would be killed because they would now cross
at places where, unsupervised, they were at
least permitted to cross.”

That’s amusing, and also a pretty accurate
premonition of the government’s Keystone
Cops response to Hurricane Katrina in Sep-
tember 2005. The Katrina aftermath—com-
bining an inept response to a major civil
emergency (unquestionably an important
government function) with a subsequent, pan-
icky splurge of government spending (aim-
ing essentially to reconstitute the entire Gulf
Coast with federal dollars)—stands as a per-
fect testament to the predicament of unlimited
government. Although the performance of
certain federal officials came in for angry criti-
cism, it’s unlikely the performance would have
been much different if George C. Marshall and
Elihu Root (to take two of the most able gov-
ernment administrators in American history)
had been in charge. Agency heads today have
practically no management discretion. They
are hemmed in by elaborate legislative and
regulatory specifications of every element of
program administration and by “ethics” rules
that systematically wall them off from the
outside world. They are beholden to multiple
Congressional oversight committees—88 in
the case of the Department of Homeland Secu-
rity—whose members and staffs occupy their
days with hearings, demands for information
and reports, and political and constituent ser-
vice requests.

REVIVING RESPECT FOR LIMITS

The unraveling of Constitutional govern-
ment seems to have deep causes, not only in
modern organization and communications,
but in modern habits of mind. A new politi-
cal principle—“personal autonomy,” or free-
dom from all external constraints—is making
a strong bid for addition to the pantheon of
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fundamental liberal values. It is telling that
today’s conservative politicians are employing
concepts such as the “opportunity society”
and the “ownership society” which emphasize
growth rather than limits, the person rather
than the institutional context.

The difficulty is that individual rights
and personal strivings are no match for the
growth of state regimentation. It is a mistake
to transfer the modern be-all-you-can-be sen-
timent to government, or for that matter to
any other organization. Even business firms
and other private associations have consti-
tutions of their own, in the form of articles
of incorporation, bylaws, and mission state-
ments that specify what they should and
should not do. The purpose of such boundar-
ies is not to make an organization cumber-
some but to make it effective, not to hold its
members back but to make them free and pro-
ductive. Formal limitations are all the more
important in the case of government—which
possesses a monopoly on the use of coercion
and is less constrained than other institutions
by competitive pressures.

The decline of the principle of limited gov-
ernment has already placed enormous strain
on one central institution of liberal democ-
racy, the politically independent judiciary. If
the post-Katrina calls for assigning important
domestic functions to the military make any
headway, another important institution—the
apolitical military—may come under stress as
well. But in the observation that limits on gov-
ernment can be freedom-enhancing, not only
for individuals but for government itself, there
may be a means of reviving appreciation for
limited government in the modern mind.

Christopher DeMuth is president of the
American Enterprise Institute. This article
is excerpted, with permission, from The
American Enterprise, January/February 2006
(www.taemag.com/issues/issuelD.180/toc.asp).





